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exceptions to the facts as set forth in the Findings of Fact
and Conclusions of Law entered by the lower court.

Accordingly,

respondent attaches the same as an appendix to this brief.

The

trial court made a specific finding that:
"On or about April 16, 1984, Salt Lake City Corporation
terminated its contract with the Contractor for alleged
breach of contract, however, such breach was not caused
by or contributed to by the plaintiff.11
An affidavit in behalf of Salt Lake City Corporation states in
part:

(R 70)
M

A review of the work by Ortega showed that their work
was entirely satisfactory to Salt Lake City Corporation,
and at present, Salt Lake City Corporation has no claims
or offsets for any work done by Ortega in connection with
this project."
Plaintiff called one witness and no other witnesses testified.
Otherwise respondent agrees with appellant's statement of facts.
SUMMARY OF ARGUMENT
The plaintiff, as a subcontractor for whose benefit,
in part, the defendant issued a "Payment Bond" is entitled to
recover from the defendant, surety, for the performance of the
plaintiff up to the time the Owner, Salt Lake City Corporation,
terminated the contract with the Contractor for claimed breached
of contract, where plaintiff, subcontractor, did not cause or
contribute to the breach or termination.

The Contractor did not

perform after April 16, 1984, the date the City terminated the
Contractor.
The Payment Bond recited that the payment would be
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attached hereto and provides that if James does not promptly
pay the labor and material claimants, the obligation of the
surety, defendant, would be "controlled by the provisions of
Section 63-56-38 et seq., Utah Code Annotated, as amended or
its successor sections."

The quoted statute 63-56-38 is included

in the Utah Procurement Code.

A copy of the statute is attached.

Paragraph (3) thereof states that any person who has furnished
labor or material to the contractor for work provided in the
contract, in respect of which a payment bond is furnished under
this section, who has not been paid in full within 90 days
from the date on which the last of the labor was performed or
material was supplied by the person for whom the claim is made,
shall have a right to sue on the payment bond for any amount
unpaid at the time the suit is instituted.

The last labor and

materials were supplied by plaintiff on April 16, 1984, and
suit was commenced October 26, 2984.

The statute does not tie

the surety's obligation to the contract between Contractor and
Subcontractor, and the "Payment Bond" expressly obligates the
surety to pay according to the Utah Procurement Code.
In the case of Lewis & Queen v. S. Edmondson & Sons,
248 P2d 973, Calif. (1952) the court held that the bond was
enforcible apart from the prime contract in answering the question
as to whether the trial court erred in admitting oral testimony
contrary to the terms of the written contract between the
parties, particularly with respect to terms of payment, as
follows:

I!

(l) No. An action on a labor and material bond given by
a contractor on a public work is a primary and direct
obligation on the bond and enforcible without regard to
the original prime contract and without reference to any
contract between the contractor and materialmen. (Pneucrete
Corp. v. U.S. Fidelity & Guaranty Co., 7 Cal. App. 2d
733, 736 (1), 46 P2d 1000. Cf. Los Angeles Stone Co. v.
National Surety Co., 178 Cal. 247, 250, 173 P. 79.)
(2) Therefore since it is conceded that plaintiffs
furnished the material and performed the labor and services for which they are seeking compensation any error
of the trial court in admitting parol evidence relative
to the contract between the prime contractor and plaintiff
was immaterial and would not affect the result of the
present litigation."
Also, in the Kansas case of Stevens v. Farmers
Elevator Mutual Insurance Company, 415 P2d 236, the court held
in comment (6) that the statutory terms will be read into a bond
in determining liability in holding the defendant liable whether
or not its Principal was a licensed or unlicensed warehouseman
under a bond which recited its obligation to be for contracts
with a licensed warehouse.

The Court said that obligations of

the warehouseman whose license had been suspended were covered
by the bond because the statute required the bond to secure
unlicensed warehousemen as well.
Plaintiffs have not been paid within the time and
terms provided by statute and the bond.

The contract is silent

as to payment where the Contractor defaults with the Owner or
the Contractor is no longer performing its Contract with the
Owner and is not expected to receive "Progress Payments1'. Under
the statute and cases cited, the bond and statute prevail over
the contract particularly where the contract is silent as to the
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particular condition.
POINT II
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
IN DENYING DEFENDANTS MOTION TO CONSONLIDATE
THIS CASE WITH A CASE PENDING BEFORE ANOTHER
JUDGE AND INVOLVING BROADER ISSUES.
Rule 42(a) Utah Rules of Procedure provides that when
actions involving a common question of law or fact are pending
before the court, it may order a joint hearing or trial of any
or all the matters in issue in the actions.
The other case, James Constructors, Inc. v. Salt Lake
City Corp. was pending before another trial judge who also was
entitled

to exercise her discretion with respect to consolida-

tion and was never consulted in this regard.

Also the plaintiff's

portion of the work as a subcontractor was a small portion of
the work to have been done by the Contractor, and the many
difficulties arising between the Contractor and the City involving
millions of dollars of claims were not caused by or contributed
to by the plaintiff.

The trial court did, in fact, defer judgment

on two of plaintiff's six claims until conclusion of the
litigation pending in the other case because it could not at
this time determine the responsibility for certain extra work
under Claim #4 and for loss of fixed costs resulting from early
termination recited in Claim #6 (R 142). This action by the
trial court is consistent with Rule 54 (b) URCP.

-6-

POINT III
THE TRIAL COURT HAD NO REASON TO DETERMINE IN THIS
CASE THE RESPONSIBILITY OF PROVIDING MATERIALS
IN A TIMELY MANNER SINCE THE CONTRACTOR OWED THIS
DUTY TO THE SUBCONTRACTOR, AND THIS ISSUE IS
PROPERLY SETTLED BETWEEN THE CONTRACTOR AND
CITY IN THE OTHER CASE.
The appellant concedes in its brief, page 14, that
the matter of the cause of delays is an "issue being addressed
in the pending case of James v. Salt Lake City Corporation11 and
as such neither James nor the defendant are prejudiced by the
determination of the trial court that the plaintiff is entitled
to recover from the defendant, surety for James with whom
plaintiff had contracted.

Plaintiff had no contract with Salt

Lake City nor any right to pursue the city for delays.
POINT IV
THE CITY EXPRESSLY APPROVED AND ACCEPTED
PLAINTIFF'S PERFORMANCE.
An affidavit filed by Salt Lake City (R 70) states
that a review of the work by Ortega showed that their work was
entirely satisfactory to Salt Lake City Corporation without
claims or offsets.

This supports the judgment of the trial

court in finding the value of the work accepted by the city.
CONCLUSION
The judgment of the trial court in favor of the plaintiff for labor and materials supplied in a good and workmanlike
manner should be affirmed.

The obligation of the defendant,

-7-

surety, was intended to compensate the plaintiff, subcontractor,
upon default of payment by the Contractor whether or not the
default of the contractor was caused or contributed to by third
parties.

The contractor and its surety retain their rights to

pursue the third party.

It was not intended that the subcon-

tractor finance the contractor while the latter litigates with
the owner.
Respectfully submitted,

George K. Fadel
// Attorney for Respondent
CERTIFICATE OF MAILING
I certify I mailed copies hereof to Mr. C. Reed
Brown, attorney for Appellant, 3450 Highland Drive, Salt Lake
City, Utah, 84106, and to Mr. Arthur L. Kessler, Jr., attorney
for Third-Party Defendant, 100 City & County Building, Salt
Lake City, Utah, 84111, this //

day of March, 1986.
/

George "K. F/del
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ORTEGA/RU CONSTRUCTION, a
joint venture of GEORGE C.
ORTEGA and RUEMMELE
ENGINEERING COMPANY, INC.,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
vs.
INDUSTRIAL INDEMNITY COMPANY,

Civil No. C84-6352
Judge Raymond S. Uno

Defendant.
INDUSTRIAL INDEMNITY COMPANY,
Third-Party Plaintiff,
vs.
SALT LAKE CITY CORPORATION,
Third-Party Defendant.

This cause came on regularly for trial before the
above entitled court on Thursday, August 22, 1985, the
Honorable Raymond S. Uno, District Judge, presiding; the
plaintiff appeared in person and by its attorney, George K.
Fadel; the defendant appeared with its attorney, C. Reed
Brown; the Third Party defendant, Salt Lake City Corporation

-1-
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(City) appeared from time to time by attorneys and employees;
the court commenced to hear the testimony and receive evidence
presented by the parties, and being fully advised in the
matter, the court finds the following:
FINDINGS CF FACT
1.

The defendant, Industrial Indemnity Company,

acting by and through its agent and attorney in fact, J.
Friedman, of Salt Lake City, Utah, issued a performance bond
and a payment bond upon a public contract between Salt Lake
City Corporation, Utah, and James Constructors, Inc.,
(Contractor) for Project No. 35-4184 relating to work for a
water main extension described as the Big Cottonwood Conduit
Extension for Salt Lake City Corporation in the total sum of
$1,128,481.00.
2.

The plaintiff supplied labor and materials as

subcontractor of the Contractor for the work provided in the
contract in respect of which the payment bond was furnished
under the provisions of 63-56-38, Utah Code Annotated, 1953 as
amended.

The last materials were supplied by plaintiff on

April 16, 1984.

On or about April 16, 1984, Salt Lake City

Corporation terminated its contract with the Contractor for
alleged breach of the contract, however, such breach was not
caused by or contributed to by the plaintiff.

The plaintiff

has subsequently performed work on the project through
separate arrangements with Salt Lake City Corporation.

-2-
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Plaintiff has not been paid the certain sum due f owing and
unpaid by the Contractor up to the time the Contractor was
terminated.

The Contractor and the defendant as surety for

the Contractor owe to the plaintiff the amounts detailed in
the claims listed below together with interest from August 1,
1984, at 10% per annum pursuant to 15-1-1, Utah Code
Annotated.
a.

Claim #1:

The balance due at unit prices for

work completed as of April 16f 1984, in the sum of $21,628.00.
b.

Claim #2:

Wages paid to two employees assigned

to work for the Contractor on items outside the scope of the
subcontract, in the sum of $604.90.
c.

Claim #3:

Amounts due pursuant to detail set

forth in plaintiff's letter of February 15, 1984, consisting
of additional labor and materials in moving stations that had
been mismarked as to the original location; added blockouts &s
orifices in the concrete at the valve stations necessitated by
being moved; charges for equipment maintained on the project
for use as work progressed but not used timely due to nonavailability of materials and performance resulting in extension of intended period of completion for which plaintiff is
entitled to payment of an additional 305 hours for general
equipment and 146 hours for a 45 ton Truck Crane; and material
purchased by plaintiff for use on the project.

The total of

said items in Claim #3 is $38,694.78 of which $6,523.74 was
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paid by the City directly to plaintiff, leaving a balance due
on said claim of $32,171.04.
d.

Claim #5:

Amounts due for materials and

implements timely supplied for use by plaintiff but rendered
surplus upon premature termination of the project, in the sum
of $4,773.37.
The total amounts due plaintiff for said Claims #1,
2, 3 and 5 is the sum of $59,177.31.

The defendant owes

$59,177.31 together with interest thereon at the rate of 10%
per annum from April 16, 1984, making prejudgment interest to
September 1, 1985, of $8,126.25 or a total of $67,303.56.
3.

The plaintiff presented evidence in support of

its Claim #4 for extra work in connection with inspections,
testing, cleaning out flooded structures and tapecoating
certain fittings; and Claim #6 for 27.5% of fixed costs attributed to this project and not recovered because of premature
termination of the contract.

The Court cannot, at this time

determine the responsibility for said Claim #4 and 6 and
defers decision thereon until the conclusion of litigation now
pending between the defendant, its principal and Salt Lake
City Corporation before another District Judge in the above
entitled court wherein it is anticipated that responsibility
for the cause of Claims #4 and 6 will be settled as between
the Contractor and the City.

Thereafter upon motion of a

party hereto, a final determination can be made as to said
Claims #4 and 6.

-4-
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4.

Plaintiff is entitled to an attorney's fee in

the sum of 92% of the $7,000.00 stipulated to have been
testified as a reasonable fee, or the sum of $6,624.00.
5.

The court makes no finding as to the cause of

the additional labor and materials amounting to $38,694.78 as
set forth in Finding 2c.

Additionally, the court makes no

finding as to the value to Salt Lake City of said work.

The

defendant, its principal, and the City are not precluded from
litigating these matters in the case presently pending before
another district judge in the above entitled court.

The

Findings of Fact and Conclusions of Law set forth herein shall
not be res judicata with respect to the related issues pending
in the other case.
From the foregoing Findings of Fact, the Court makes
the following:
CONCLUSIONS OF LAW
1.

Plaintiff is entitled to judgment against the

defendant for the sum of $67,303.56.
2.

Plaintiff is entitled to judgment against the

defendant for attorney's fees in the sum of $6,624.00 and for
costs.
3.

The items in paragraph 1 and 2 of these

Conclusions of Law are final and since the claims are multiple
and the parties are multiple, the Court declares there is no
just reason for delay and constitutes this as a final and
appealable judgment.

-5-
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4.

The plaintiff's claims #4 and 6 should be

reserved for determination upon conclusion of litigation
between the defendant and City in another pending action.
DATED this

>&''

day of &t

7i&*'t^

1985.

BY THE COURT:

n

,W-^

District Judge
Approved as to form:

ATTEST
H. DIXON HINDLEY

^
C.

inmv

<r
>
& &
Reed Brown

Clerk

uty Clerk

Attorney for Industrial Indemnity Company

Arthur L. Keesier, Jr.
Assistant City Attorney
Attorney for >Salt Lake City Corporation
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Bbnd No. Y S 8 5 1 - 8 6 3 1
PAYMENT BOND

Premium for this bond included
in charge for Performance Bond.

KNOW ALL MEN BY THESE PRESENTS:
That
JAMES CONSTRUCTORS, INC.
m
hereinafter "PRINCIPAL, " and
INDUSTRIAL TNDFMNTTV PHMPAUV
, hereinafter "SURETY," are held and
firmly bound unto Salt Lake City Corporation, a municipal corporation of the State of Utah, hereinafter referred to £s the
••OBLIGEE,11 for the use and benefit of claimants as defined in
Title 14 Chapter 1 et seq. U.C.A. 1953, as amended, in the
amount Of

0 n e Mill

*on, One Hundred Twenty Eight Thousand Four

uJieJ ElahLy Qa

Dollars

&

($l.l28.A8i1{n
* WISH* the payment whereof, the said
Principal and surety bind themselves and their heirs, administrators, executors, successors and assigns, jointly, severally
and firmly by these presents*
WHEREAS, the Principal has entered into a certain written
contract with the Obligee, dated the
day of
,
19
, bound herewith and by this reference made a part hereof,
which contract is designated under the name and style of Install
Approximately h M-MP* nf W-Aft" u ^ Q r i 1 n t l C.nnrrart

ns-Mft/,

•

NOW, THEREFORE, the condition of this obligation is such
that if the said Principal shall promptly make payments to all
claimants supplying labor or materials to him or his subcontractors in the prosecution of the work provided for in said contract, then, this obligation shall be void; otherwise to remain
in full force and effect and controlled by the provisions of
Section 63-56-38 et seq., Utah Code Annotated, as amended or
its successor sections.
IN WITNESS WHEREOF, the said Principal and Surety have
signed and sealed this instrument this 13th
day of
June

, 19 83

BF-5

WITNESS OR ATTESTATION:

INDUSTRIAL INDEMNITY COMPANY
Surety
A^IJ^TL^

riedman,

Attorney-in-Fact

WITNESS:

A F F I D A V I T OR QUALIFICATION
STATE OF

CALIFORNIA
S3

County of

Los

Angeles

_ being first duly sworn on oath
J, Friedman
deposes and says, that he is the Attorney-in-Fact of the
INDUSTRIAL INDEMNITY COMPANY
^
and that he is duly authorized to execute and deliver the foregoing obligation; that said Company is authorized to execute
the same, and has complied in all respects with the laws of
Utah in reference to becoming sole surety upon bonds# undertakings and obligations.

f^
Subscribed
June

and

sworn t o
1 9 83

qefore

me

^^—^

this

NOTARY PUBL

13th

day

, residingyon

My Commission Expires:
OFFICIAL SEAL

-4"

JOHN P. BROOKS
NOTARY PUBLIC o S S *
PKINDPAl OFFtCt m
LOS ANGELES COUNTY

«F Commission Exp. $ e p l J2

BF-6
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of

may participate in state procurement agreements and contracts.

This act enacts section 63-56-35.7, Utah
Code Annotated 1953. — Laws 1983, ch. 296.

PART E
PROCUREMENT OF CONSTRUCTION
Section
63-56-36.
63-56-37.
63-56-38.
63-56-39.

Alternative methods of construction contracting management.
Bid security requirements.
Bonds necessary* when contract is awarded.
Form of bonds — Effect of certified copy.

63-56-36. Alternative methods of construction contracting management.
Rules and regulations shall provide for as many alternative methods of construction contracting management as determined to be feasible. These rules and regulations shall:
(1) Set forth criteria to be used in determining which method of construction
contracting management is to be used for a particular project;
(2) Grant to the chief procurement officer or the head of the purchasing agency
responsible for carrying out the construction project the discretion to select the
appropriate method of construction contracting management for a particular
project; and
(3) Require the procurement officer to execute and include in the contract file
a written statement setting forth the facts which led to the selection of a particular
method of construction contracting management for each project.
History: C. 1953, 63-56-36, enacted by L.
1980, ch. 75, § 1.
63-56-37. Bid security requirements. (1) Bid security in amount equal to at
least 5% of the amount of the bid shall be required for all competitive sealed bidding for construction contracts. Bid security shall be a bond provided by a surety
company authorized to do business in this state, the equivalent in cash, or any
other form satisfactory to the state.
(2) When a bidder fails to comply with the requirement for bid security set
forth in the invitation for bids, the bid shall be rejected unless, pursuant to rules
and regulations, it is determined that the failure to comply with the security
requirements is nonsubstantial.
(3) After the bids are opened, they shall be irrevocable for the period specified
in the invitation for bids, except as provided in section 63-56-20(6). If a bidder is
permitted to withdraw a bid before award, no action shall be taken against the
bidder or the bid security.
History: C. 1953, 63-56-37, enacted by L.
1980, ch. 75, § 1.
63-56-38. Bonds necessary when contract is awarded. (1) When a construction contract is awarded, the following bonds or security shall be delivered to the
state and shall become binding on the parties upon the execution of the contract:
(a) A performance bond satisfactory to the state, in an amount equal to 100%
of the price specified in the contract, executed by a surety company authorized to
do business in this state or any other form satisfactory to the state; and
(b) A payment bond satisfactory to the state, in an amount equal to 100% of
the price specified in the contract, executed by a surety company authorized to do
business in this state or any other form satisfactory to the state, for the protection

of all persons supplying labor and material to the contractor or its subcontractors
for the performance of the work provided for in the contract.
(2) Rules and regulations may provide for waiver of the requirement of a performance or payment bond where a bond is deemed unnecessary for the protection
of the state.
(3) Any person who has furnished labor or material to the contractor or subcontractor for the work provided in the contract, in respect of which a payment bond
is furnished under this section, who has not been paid in full within 90 days from
the date on which the last of the labor was performed or material was supplied
by the person for whom the claim is made, shall have the right to sue on the pay
ment bond for any amount unpaid at the time the suit is instituted and to prosecute
the action for the amount due the person. However, any person having a contrac
with a subcontractor of the contractor, but no express or implied contract witl
the contractor furnishing the payment bond, shall have a right of action upon th<
payment bond upon giving written notice to the contractor within 90 days fron
the date on which the last of the labor was performed or material was supplie<
by the person for whom the claim is made. The person shall state in the notic
the amount claimed and the name of the party for whom the labor was performe
or to whom the material was supplied. The notice shall be served personally o
by registered or certified mail, postage prepaid, in an envelope addressed to th
contractor at any place the contractor maintains an office or conducts business.
(4) Any suit instituted upon a payment bond shall be brought in the distric
court of the county in which the construction contract was to be performed, bi
no suit shall be commenced later than one year from the date on which the lai
of the labor was performed or material was supplied by the person bringing tl
suit. The obligee named in the bond need not be joined as a party in the suit.
History: C. 1953, 63-56-38, enacted by L.
1980, ch. 75, § 1.
DECISIONS UNDER FORMER LAW
Work performed without contract.
compliance with § 64-1-4, there was no co
Where construction company proceeded to tract ^tn the state of Utah by which it w
demolish race track and install a soccer field nobliged to require the Golden Spikers to fi
for Utah Golden Spikers and state of Utah »sh performance and payment bom
without an executed agreement and without Breitling Bros. Construction, Inc. v. Ut
Golden Spikers, Inc. (1979) 597 P 2d 869.
63-56-39. Form of bonds — Effect of certified copy. The form of the bon
required by this part shall be established by rules and regulations. Any person m
obtain from the state a certified copy of a bond upon payment of the cost of repi
duction of the bond and postage, if any. A certified copy of a bond shall be prii
facie evidence of the contents, execution, and delivery of the original.
History: C. 1953, 63-56-39, enacted by L.
1980, ch. 75, § 1.
PARTF
CONTRACT CLAUSES
Section
63-56-40. Required contract clauses — Computation of price adjustments — Use of rules
regulations.
63-56-41. Certification of change order.
63-56-40. Required contract clauses — Computation of price adjustme
— Use of rules and regulations. (1) Rules and regulations shall require for si
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